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WILLS EXPLAINED
A W ll is an essential part of an estate plan, but what many people
don't understand is wht A Will is what speaks for you after you pass
away. lt communicates your lntentions and allows you. and not the
government, to determlne how the assets that you have worked a lifetime
to accumulate wil be distributed upon your death.

A Wil facilitates the administration of your estate, can save you taxes,
and avoids the potentially severe consequences of dying without a Will
(also known as dying " intestate"). Yet, despite its importance, it is
est imated that  only  about  one hal f  o f  a l l  Canadians have a Wi l l .  This  is
alarming when one considers the benefits a Will can provide and the
relatively modest cost of drafting a Wlll. We work hard to acquire our
wealth, so doesn't it make sense to spend a little effort to make sure that
it is not all frittered away?
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What is a Wil l and why do you need it?

A Will is a formal document that sets out how yo.ur assets
are to be distributed on your death. lt also allows you to
designale who should take care ol  you'chi ld.en >houlo
both you and your spouse pass away.

More spec fically, the Will designate5 the person (the

"executor") or institution that will administer the €state,
to whom the assets are to be distributed, and when and
how the distributions are to be made. The Will can also"
include special proviqions for minor and disabled
beneficiaries, and can specify whethelr certain oebts oweo
to the individual are to be repaid or forgiven.

Generdlly, a Will can be updated either through the use of
a Codicil (a testamentary document that makes one or
more changes to a Wil l )  or a new Wil l .  ln addi t ion, a Wil l
must be revocable - that is, the testator (person making
the Will) must always have the ability to amend or revoke
the will if they so choose.

Having a well dralted Will can minimize the cost
and delays of administering thb estate, reduce or
postpone taxes, and reduce the issues that grieving
relatives and friends mustdeallrith at the time of
the death of a loved one.

What if I don't have a Wil l?

lf you don't have a Will or your Will is deemed to be
invalid, you will be deemed to have died intestate.
Generally, the court will appoint someone to administer
and distribute your estate according to the provinciai
intestacy laws, regardless of what your wishes are. This
means that your ass6ts may not be distributed to the
beneficiaries as you intended.

Under the intestacy rules, your spouse will usually receive
a certain amount of your estate (often known as the
"preferential share") and the remainder will be divided
between your spouse and children. This may not seem
problematic, but it can lead to undesirable resuits.



-We work hard to acquire our wealth,

Take rhe s i lua l ion where spouses are separated and

estranged. Because they haven't divorced, they are stil l 
'

technically spouses, which means that the intestacy rules

require that all or part of their estate be distributed to the

sepafated spouse. You should also consider the situation

with minor children. Portions of an estate payible to a

minor  ch i ld  are usual ly  paid nto cour t  unt i l  the chi ld

reaches lhe age o' majority. Th s neans that at rhe age

of 18 (this varies from province to province) a child could

take their full entitlement. For many people, this rs not

what they want.

Intestacy may also result in more taxes being paid leaving

less money for your family. The distribution of assets is often

much slower and more expensive with intestacies, which

can make the whole process frustrating for your loved ones

at a time when they are already grieving your loss.

Prepar ing your  Wi l l

There are several do-it-yourself Will planning kits available,
however it is genera ly recommended that you instead
retain the services of an experienced lawyer. Wills must
satisfy certain technical requirements and one must
anticipate and provide for all possibilities. lf a court does
not agree with the way you have prepared your Wr I or if
parts of it are unclear, it may decide to change the Wi I or
even declare it invalid. Each province has lts own laws
regarding Wil ls and your legal  advisor wrl l  ensure that
yours meets these require.ments. Besides, the cost of a
Will is usually very reasonable.

Preparing a Will involves several steps. First you shouid
make a list of your assets, for example, your home, car,
cottage, business interests, life insurance, investments etc.
You'll need to review the ownership of these assets. Do
you own them solely or jointly? For life insuiance policies
or registered pLans (such as RRSPS or RRIFs), is there a
beneficiary named within the contract?

You should consider how your estate will be divided, and
who will get what. lf done properly, this should include an

so doesn't it rnake sense to spend alittle effort
to make sure that i t  is not al l  fr i t tered away?

estimate as to the size of your estate and the taxes owing
on your deatn.

fareful thought should also be given to choosing an
administrator ("executor") of your estate. The executor has
to protect and administer your estate in a prudent and
responsible manner. This person should be trustworthy,
familiar with tax, estate, accounting and investment issues,
and be willing and able to assume such a responsibility.
Naming an alternate executor in case the first one is unable
or unwilling to do the job is usually a good idea.

Also very important is the question of who will take care
of your children should you and your spouse pass away.
When deciding who to select, keep in mind the age of
the guardian(s). their health and ability to care for your
children. lt is recommended that you speak to those being
considered to confirm they are willing to accept such a
responsibility, and naming a back up in case they can't or
won'L Lake on ihis responsib, l iLy is also a good idea.



Protection for'you and your family

A W I rs the loJndat ion ot  ar e)taie plan. Fdving a
proper y drafted Wil means that your assets w ll be
distributed according to your w shes and that your oved
ones will be properly provided for n a tax efficient
manner. You can avoid unnecessary costs and delays, and

the undesirable results that come with an intestacy, and
have the abil ty to choose the executor of your estate and
the guard ians of  your  ch i ldren.  When one considers that
most Wills can be prepared for a few hundred dollars,
and the potent a ibnsequences of not having one, it ls
clear that everyone shou d have a Will. @
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L Your relationship to, or the health ofyour
executor(s) or children's guardian(s) h4s
changed negalively.

2. Your executor no longer lives near you.

3. You have inherited monies or have become
beneficiary ofa life insurance policy.

4. You recently maried, or a recent maniage
soured since you made out a reciprocal (oint)
will.

5. Your pre-established children's guardians
have become irresponsible.

6. A partner has bought or is buying your
business previously bequeathed in your will.

7. You have purchased new assets such as an art
collection, real estate or a cottage.

8. A spouse, parent, or child has become
disabled and needs future care.

9. You desire to leave a legacy in the form ofa
family trust through the directives ofthe will.
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How ls Your Will Power?
Written and published by Canadian Financial Publishing Group lnc.

Even when;an individual has no dssets or family,
least to indicate your funeral and burial wi.shes.

16 good reasons why you might want to update your will.

it is still importqnt to draft an updated will, at

10. You want to establish plarhed giving to leave monies, for
example, to a charity, an axt gallery, a church or a school.

I 1. You have changed your lawyer or accountant.

12. You want to change your trustee, or trust institution in
charge of investments within a testamentary trust directive.

13. You want to change or revoke a previous beneficiary
dtective or add a new beneficiary.

14. You want to change how you deal with estate tax
liabilities.

15. A joint will with your spouse with equivalent clauses is
now too simple for your complex estate and must be changed
to two distinct wills.

16. Federal or provincial budgets have changed legislation
affecting your estate plaruring.

We suggest lhatyour lawyer holp you revlew your current will now
and on a cyclic tlve year basis.

Page 1 of I
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Live For Today, Plan For Tomorrow
Written and published by Canadian Financial Publishing Group Inc.

Everyone of sound mind, hafing attdined the age ofmajority, should have a Power of
Attorrtey and a Living lI/ill--two very important legal documents settingforth health care
guidelines.

POWER OF ATTORNEY

. A Power of Attomey (PA) is a powerful document giving authority to another petson to
make decisions and act on your behalf. Ifyou were seriously hurt, mentally incapacitated
or simply out ofthe country, a person authorized as your could act in your
stead. That person could, for example, renew your mortgage, pay your biils and manage
your investments.

What happens if I don't have a Power of Attorney?

Without court intervention, your spouse or children could not legally look after your
financial transactions ifyou were incapacitated. A govemment appointed trustee would
manage lour affairs. A family member would then need to apply to be appointed as
acting attomey.

What is the extent of these powers?

PAs which are refened to as "general" give powers over all financial transactions. PAs
that are called "limited" reshict authorization to specific transactions such as selling your
home, banking, investing or handling pension cheques. Where major decisions will need
to be made, consider writing out instructions for your attomey. Though these instructions
are not legally binding, you may state, in advance, exactly how your assets or property
should be handled.

Who can be a Power of Attorney?

Usually, your spouse or a trusted family member is chosen. Altematively, others prefer a
trust company or lawyer as their attomey.

Under what circumstances is the authoritv valid?

In order for a PA's authority to continue on beyond any mental incapacity, the
documentation must state that the PA is to endure--otherwise the attomey's authority
ceases to survive any. state of mental incompetence. Not all the invested powers ofthe
PA should be assigned without careful thought. Your attomey will have full access to do
all your financial transactions, including banking, buying or selling real estate, loaning
money and transferring investments.

http ://www. cfp g. com/common/estate/index6.hhn 519100
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Terminating a Power of Attorney
Written and published by Canadian Financial Publishing Group Inc.

A Power of Attomey (PA) docurirent gives authority to another person to make decisions
and acf on your behalf. Consider these reasons why you, the Donor, might want to.revoke
the PA and cancel the attomev's authoritv.

. a discovery that the PA behaves dishonestly or irresponsibly or has lost interest in
your affairs.

' . a previous arrangemenf wherein a family member who was to act as PA, is
deceased or mentally incapacitated.

o a previous arrangement wherein a lawyer, who was retained to act as your PA, is
now deceased, incapacitated, retired or you have changed lawyers.

o a previous arrangement wherein a joint or backup PA is now deceased or mentally
incapacitated.

. a souring of your relationship with your PA.

The Revocation ofPower of Attomey document revokes your previous Power of
Attomey. The actual attomey set forth in the PA must be presented with a copy of the
Revocation ofPower of Attomey, informing that all previous authorization to act as the
attorney has now ceased to be legally binding. If more than one attomey was authorized,
each should receive a copy specifting the revocation date.

The Donor must sign the document. A witness other than the attomey or a relative of the
attomey, must also sign the document and swear or afftrm an Affrdavit of Execution
before a Commissioner for Oaths or Notary Public. If the Revocation of Power of
Attomey will revoke a'Power of Attorney for Personal Care' or a'Continuing Power of
Attomey for Property', the following persons cannot witness the document:

o the attonlEy or his or her spouse or partner.
. your spouse or partner.
o your children.
. a person whose propefty or pelson is under guardianship.
. a person under 18 years ofage.
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Live For Today, Plan For Tomorrow Page 2 of2

IIERE ARE SOME SAX'EGUARDS 
:-

o Choose honest and responsible people who truly care about your future.
o Consider establishing a family member and your lawyer as joint attomeys.
o Set forth limitatio4s within the text to reduce potential abuses of authority.
. State that the PA is invalid unless you are declared mentally incompetent.
. Haveryour lawyer hold the PA document and w tten instructions.
. Statp that a backup attomey can act just in case the initial attomey chosen is unable or

unwilling.,
o Revoke your attomey's rights ifyour relationship with him or her goes sour.
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Power & Powder Kegs
Written and published by Canadian Financial Publishing Group Inc.

In a nutshell, a Power of Attome! (POA) is a legal instrument that allows you to
authoriZe a person to act in your stead as your attomey or agent. A POA would be .
needdd, for example, if you were have[ing in Europe for several months. It is very
important to select a highly trusted individual to be your legal representative and to
define the limits, if any, ofhis or her duties.

. A General Power of Attomey. will extend powers to all aspects of your affairs. A Specific
Power of Attomey will deal with only special duties such as allowing another individual
to do your banking or investing for you, or to buy or sell property on your behalf

Potential Powder Kegs

o Any person over 18 years ofage who tends to his or her own affairs without a
' guardian should have a Power of Attomey. Without one, bills and loan payments
could go unpaid, and RRSPs and investments may not be properly reviewed.

o If a person becomes mentally incompetent, a General Power of Attomey will not
suflice. In this case, the disabled person would require an Enduring Power of
Attomey. If there are college or university children, their education could suffer if
there is no directive to pay for tuition.

o When a person dies, their POA ceases to have authority. It is therefore important
that there is a continuum of authority ftom the POA to the will.

. Visit your lawyer, have a POA prepared, and plan to review and update it. You can
sign several different POAs over a lifetime, and they can be terminated or simply
be authorized for only certain times. Without a POA, either the courts or the Public
Trustee will make aransements on vour behalf.
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Do You Have Money in'Your Genes?
Written and published by Canadian Financial Publishing Group Inc

Over 3 million Canadians will jlass an average of one quarter of a million dollars to their
childien over the next 30 years. Consider that 50%o ofall personal assets are owned by
peoirle 50 years or older. The inheriting children will be faced with a host of4ew
iesponsibiiities whe.n they inherit. They will have to decide: should I sell the house, what

assits should I keep or place in storage, which assets should I share, which should I seil?

Most parents bequiath iheir estate hoping that their children willenjoy their assets and
gain financial security. Ifyqu are an inheritor, here are some guidelines:

o Be leery of those in a hurry to transact business immediately after bereavement,
especiallY when You are grieving.

. Get the advice of a competent lawyer, especially if the estate has some planning
concerns that may affect you, such as succession planning in a business'

o After time for grieving, call a professional financial advisor and put together a
' balanced investment portfolio applicable to your age and life situation'
o Get the advice ofa good real estate broker if you have property to sell. Time the

sale preferably when the real estate markets are up'
. llire an accountant with estate and tax planning expertise if your inheritance is

complex or if there is an offshore property'
o Before selling, get all art and j ewelry appraised of its value by professionals in

these fields and place objects in an insured warehouse'
. Be careful of acting on the advice of friends before you seek professional counsel

in all the above areas.
olfyourparentshaveopenlydiscussedthatyouareanheir,considertalkingwith

them about the above points where applicable.
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The Living Will is a document in which you state your wishes regarding the refusal of
medicai care. It comes into play only if you camot make those decisions yourself If you
become incapacitated, with no possibility ofrecovery from mental or physical disability,
would you prefer to live or die? This hard question, once answered, will determine the
directives you set forth in your Living Will.

Most of the provinces are writing new laws recognizing Living Wills. Even if not yet
legally binding, a Living Will allows you to indicate your wishes providing guidelines
for your family physician, family members and friends-those who would be asked to
make health care decisions on your behalf. Formulate your Living Will with a lawyer and
these potential decision-makers. Give each of them a copy, updated annually, for
reference. Have at least two of them witness each copy.

The l,iving Will alleviates the heary burden ofdeciding to allow a loved one to die. By
setting forth your request in advance with a clear mind, you intentionally share in that
great responsibility, thus lessening any feelings of fear, guilt or indecision that these
people may have to face.
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Where There's a Will, Thbre's a Way
Written and published by Canadian Financial Publishing Group Inc.

Making a will is an essential first Step in estate planning. Young people, struggling to
make erfds meet, may think their assets too meager to worry about who will inherit them.
But fof anyone starting a family, a will is as important as buying diapers.

Lawyers usually see two groups of will writers: the elderly thinking about leaving assets
to their heirs; and young couples concemed about how their childrep will be raised
should they pass away prematurely.

For parents, the key factor is to ensure that they choose a guardial who will care lovingly
for their offspring until maturity. By naming a guardian themselves, usually a relative or
close friend with compatible moral values, parents avoid unpleasant (and asset-
consuming) squabbles. Ifyou die intestate (without a will), a stranger (very likely a
judge), could adjudicate competing family claims and award custody ofyour little ones
to someone you might find irresponsible..

In the absence ofa will, your assets will be divided according to a prescribed formula:
generally favouring a legal spouse (but often excluding common law relationships),
blood relatives and those legally adopted. If you have no spouse or children, your closest
surviving relative will inherit. The succession among your survivors is usually: parents,
brothers and sisters, nephews and nieces, followed by any other kin, however distant. If
you have no surviving relatives, the taxman gets the lot. Your friends are out of the
picture. A single twenty-something may have preferred to bequeath hislher red Mustang
and CD collection to a school buddy rather than to well-heeled parents or affluent elder
siblings.

Eliminate procrastination-be sure you consult a lawyer who can write a will specific to
the jurisdiction where you live. While generally similar, wills and estate legislation vary
by province. Many people feel comfortable using do-it-yourself kits for simple wills.
Fees begin at about $200 for a couple with uncomplicated wishes.

@1999-2000 canadian Financial Publishing Group lnc.

The information and opinions contained in this art icle, though bel ieved to be rel iable, are acquired from various
sources, but their accuracy, therefore, cannot be guaranteed. Canadian Financial Publishing Group Inc. strongly urges ,,  .  - . , .
you to seek professional advice before acting on the basis of this art icle. Al l  art icles are intended for viewing on-screenllA( l \

or single-output print ing only. Art icles are not to be photocopied, cl ipped, re-used, or dupl icated in any way, for the
purpose of mult iple mail ings, Reproduction for the purpose of publ ishing or mult i-document mail ing is str ict ly
forbidden, These art icles afe not to-be saved or cl ipped for publ icat ion in any other format, Any such violat ion of
copyright wi l l  be prosecuted to the ful l  extent of the law,

u '\( ti

http ://www.cfpg.com/common/estate/index i 6.htm 5/9/00



Little or Big Estate Plan-ning is Necessary Page 1 of 1

Authorship Disclosure: The fol lowing art icle is writ ten and produced by Canadian Financial publ ishing Group Inc. as a 
l t , \a :":service for the Financial Advisor(s) depicted on the homepage and/or the above banner of this website.

Little or Big, Estate Planhing is Necessary
Written and published by Canadian Financial Publishing Group Inc.

When you hear the phrase "estate planning", you might only associate it with the rich and
the famous. However, if you have a significant mutual fund portfolio, either registered as
an RRSP/ RRIF, or non-rcgistered, youqestate could face significant taxation. For
examplg, an RRSP of$200,000 will be taxed at approximately 507o, leaving your heirs
$100,000. Any capital gains on equity mutual frrnds will be taxed at 75oZ ofyour
marginal income tax bracket. A capital gain of$50,000 in a 50% ta4 bracket will incur a
tax bill of approximately $18,750.

Reduce taxes, while planning to transfer assets to the next generation. Ifyou own a
business, there may be future tax liabilities involved in leaving these assets to heirs or
selling them to a partner. Where children will be taking over a family business, taxes on
any future growth can be defened through an estate planning tactic referred to as an
estate fieeze.

Ifyou have children and/or a spouse, estate planning could be essential to saving
thousands ofdollars in taxes. The whole purpose ofestate planning is to move your
assets over to the next generation in the most tax efficient manner. Though your net
worth may be small now, ifyou have a growing business, or ifyou invest heavily in
mutual funds, your business and your investment portfolio will athact tax on any capital
gain upon your death (or after your spouse's death).

@1999-2000 Canadian Financial Publishing Group Inc.

The information and opin'ons contained in th;s art icle, though bel ieved to be rel iable, are acquired from various
sources, but their accuracy, therefore, cannot be guaranteed. Canadian Financial Publishing Group Inc. strongly urges
you to seek professional advice before acting on the basis ofthis art icle. Al l  art icles are intended for viewing on screenlS \( l t
or single-output print ing only. Art icles are not to be photocopied, cl ipped, re used, or dupl icated in any way, for the
purpose of mult iple mail ings. Reproduction for the purpose of publ ishing or mult i-document mail ing is str ict ly
forbidden. These art icles arsrot to be saved or cl ipped for publ icat ion in any other format. Any such violat ion of
copyright wi l l  be prosecuted to the ful l  extent of the law.

http ://www.cfo g.com/common/estate/index 1 7.htm s/9/00



Side-Stepping Probate

Authorship Disclosure: The fol lowing art icle is wri i t ten and produced by Canadian Financial Publishing croup lnc. as a
service for the Financial Advisor(s) depicted on the homepage and/or the above banner of this website.

Page 1 of2

i . t iL{. t i

Side-Stepping Probate
Written and published by Canadian Financial Publishing Group lnc.

Estate is the legal term for your financial affairs after you die. When an individual dies,
his or lier last will and testament is read. Because financial matters need tending tq your
will should outline how you want your.assets divided, your debts paid, and if applicable,
should" defirie the ma4agement ofthese assets using established trusts for your heirs.
Family members may read a will if it is in their possession. Next, the will must go to the
executor who then assesses if it needs to be probated-if court app4oval must be obtained
to settle your estate and transfer the ownership of your assets. Probate is generally
necessary in cases when:

o a bank, trust comp.any or other financial institution insists on the will being
probated to prove that the executor has the authority to act.

o the assets include shares owned in a private company.
. the executor needs to sue an individual owing the estate money.
o' there are creditors due money from the estate.
o a will's terminology is unclear, ambiguous or certain provisions are not stated. (For

example, ifthere is no provision to pass assets to another heir where a spouse has
predeceased you).

o a will is improperly witnessed.

Note: In Quebec, probate is not needed when a notary under seal prepared the will.

It is a big job lbr the executor to probate a will. The original will must be submitted with
an inventory listing the estate's assets recorded at their fair market value to the court in
the jurisdiction where the deceased last lived. There may be increased fees ifa lawyer is
retained to cross-examine the asset list or if the executor charges a percentage of the
asset base to do the work.

Probate fees are paid from an estate to the provincial court. These fees are
approximately .5%o to 1 .5Vo of the estate's assets, depending on the size of the estate and
the province. Provincial lawyers complete the necessary 'letters of probate' or 'grant of
probate document.'ln Ontario they are referred to now as'the certificate of appointment
of estate trustee with a will.'

Because probate is calculated on assets, regardless of liabilities, an estate with assets of
one million dollars and liabilities of $200,000 would pay probate on the entire million. In
addition, ifthese same assets are transfened to your spouse, probate fees may be due
again the second time around when these assets are transfened through his or her will.
These fees are paid with after-tax dollars, as they are not deductible on the final income
tax retum. There is no law stating that a simple will and estate needs probating.

Here are Some Methods to Minimize the Need for Probate:

o Hold assets jointly. Probate fees will be charged when that asset is transferred later
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through the will of the second spouse.
o Establish a person as a beneficiary on your life insurance policies independent of

the estate. This way, all monies pass to the heirs tax-free. If the es+ate needs
probating, this portion ofthe assets will not be included in the estate,-as the death
benefit will flow directly to the heirs circumventing scrutiny.

. Name your be.neficiaries on your RRSPs and RRIFs. Insurance companies will
allow you to side-step probate in this way. To protect themselves, banks and trust
companies will probably require probate or a letter of indemnity from the estate's

,lawyer if these assets are over $30,000. If your spouse is your beneficiary, cdnsider
a secondary beneficiary, should lour spouse die at the same time you do.-

o Consider setting up a spousal testamentary trust in your will to avoid double
probate. When the second spouse dies, the assets can be distributed via the trust
directives as opposed to a will.

. With your spouse, set up mutually owned property as 'joint tenants with rights of
survivorship' to transfer.these assets automatically outside ofthe will.

Once a will has been probated and the executor confirmed, he or she could start
transferring assets as directed by the will. Some assets can be kansferred easily within a
short period of time. Others have to wait until the estate expenses have been paid,
including any final income taxes due to Revenue Canada, after which they will issue a
tax clearance certi fi cate.
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Pre-Funding Funeral Expenses
Written and published by Canadian Financial publishing Group Inc.

when planning a funeral last minute, it may be difficult to think clearly. Therefore, pre-
plannipg makes sense. Expenses can range from $1,500 to $5,000 or higher, depending
on the funeral home and the services purchased such as:

o cremation or birial
o transfer of the body from a hospital, nursing home or another country
o embalming
. casket
. service in a funeral home or church

Pre-paying Funeral Expenses A funeral can be pre-paid and the funds held in trust
(free of income tax up to a certain limit). Advise your executor of your plans and/or pre-
payment to a funeral home in order to save both unnecessary funeral arrangements and
expenses.

By taking care ofyour funeral in advance you:

o allow time for comparison and cost evaluation
. guhrd your survivors from the stress of making decisions while grieving

Pre-funding Funeral Expenses One of the best methods to pay for a funeral is to pre-
fund as opposed to pre-pay. You can pre-fund the entire cost with a life insurance oolicv
that pays out a tax-free benefit (usua.lly within 30 days), without probate, at death.
Establish the price with the funeral home in a contract, as you will be deferring payment
until the time of death.
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Settling Your Estate and the Tax Consequences
Written and published by Canadian Financial Publishing Group Inc.

Whenever we begin serious estat'e planning, we cannot help thinking that we may be
moving a little too fast, getting a litt1e too close to our mortality. However, the need for
estate planning is especially evident for those accumulating any kind of wea.lth, either in
the fosn ofbusiness gwnership, real property or investment assets. You've all heard the
clich6 "You can't take it with you." Well, the reason you can't take it with you is that
taxes can reduce one's estate. Taxes are payable on income accrue{ to the date of death
including salary, investrnent income or dividends.

So far as the Income Tax Act goes, you are deemed to have disposed ofall your capital
assets, including stocks, .bonds and mutual funds, at their fair market value just prior to
your death. In the year of your death, gains accrued on your investments and other capital
property will become taxable, reduced by accrued losses on investments and other capital
properties. You will need professional tax advice when developing your estate plan.

Leaving Non-Registered Assets to Your Spouse

A surviving spouse can continue to benefit from your assets. You can defer tax payable
on your accrued gains at death ifyou leave your assets to your surviving spouse or to a
spousal trust established for the sole benefit ofyour spouse during his or her lifetime.
The taxes are deferred until the death of your spouse or until he or she sells the assets.
The deferral allows your spouse to utilize your investment assets in a tax efficient
manner and to dispose of assets in a way to minimize the taxation.

Leaving RRSPs and RRfFs to Your Spouse

Did you realize that your RFISPs and RRIFs would be subject to immediate tax on your
death unless yoti have established yorr spouse or a financially dependent child as your
beneficiary, and certain other conditions are met? Tax will be payable when monies are
withdrawn as income by your spouse or as annuity payments to financially dependent
children. Even ifyou have not established your spouse as your beneficiary, he or she may
be able to legally request a transfer of your RRSP,RRIF funds to his or her RRSP/RNF
and defer the tax that would otherwise be payable upon your death. However, upon your
spouse's d6ath, any remaining RRSP/RRIF money will be taxed (assuming there are no
financially dependent children). Any RRSP/RRIF tax liability could optionally be paid
using a special pre-designed life insurance sffategy to help maintain your asset base and
is translerable to heirs surviving your spouse.

The success ofan estate plan is not defined by tax planning alone. Effective estate
planning facilitates the trarisfer of your assets to your beneficiaries, providing an
adequate income or enlanced lifestyle for them, while minimizing taxation.

A Tip for Business Owners
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Ask your tax specialist ifyour cdpital gains can be offset by any unused portion ofyour
$500,000 capital gains exemption available on certain small busineSs slares--and farm
property.
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Ifyou are a canadian resident and own property in the u.s., estate planning is important
to reduae taxes because you will eventually be taxed by both tax systems on any capital
gains that arise on the sale ofthe real eqtate. It will be deemed to have been disiosed of
at fair market value upon your death ifthe property is left to someone other than your
spouse. The gain musi be brought into income on your final canadian tax retum in the
year of your death

In addition, canadians are levied an estate tax by the U.s. on certain U.s. assets and real
estate personally owned at the time of death, based on the entire fair market value of
U.S.-held assets, notjust on the capital gain. For this reason, it may be a bad deal for a
canadian who purchases an expensive property, then dies shortly after the purchase. It is
especially onerous ifthere is an uninsured mortgage on the property. Ifyoui ideal is to
leave the property to your children, you must ask yoursell ' will ttre tax bill force them
to sell the properry?"

Canada-U.S. Income Tax Treaty

canada and the u.s. have agreed to reduce the burden ofdouble taxation for their
residents bwning property in the otier's nation. subject to limitations, part or all ofthe
taxes paid on the property to the U.S. tax system at the time of death or at the time of
sale will be credited to reduce your Caladian tax payable on the capital gain.

Note: It is recommended that you seek the advice of a professional who is experienced in
tax issues in relation to the Canada-U.S. Income Tax Treaty.

Estate Taxes on U.S. Property

Authorship Disclosure: The fol lowing art icle
service for the Financial Advisor(s) depicted

Page 1 of 1

is witten and produced by Canadian Financial publ ishing Group Inc, as a
on the homepage and/or the above banneroftnis websit{ 

- ' --  *- 
1} ' \{  I

@1999-2000 Canadian Financial Publishing croup Inc.

The information ald opinions contained in this art icle, though bel ieved to be rel iable, are acquired from varjous
sources, but thei i  accuracy, therefore, cannot be guarantee-d. Canadian Fanancial cubl ishing broup Inc. strongly urges
you to seek professional advice before acting on the basis of this art icle, Al l  art icles are int;nded ior viewing "ot i- icr-".nr;. , .  " ;
or sjngle-output print ing only, Art icles are not to be photocopied, cl ipped, re-used, or dupl icated in any way-. for the
purPose off iul t iple mail ings Reproduction for the purpose of publ ishing or mult i-document mail ing is st. ici l i
forbidden. These art icles are not to be saved or cl ipped for publ icat ion i ;  any other format. Any su;h violat ion of
copyright wi l l  be prosecuted to the ful l  extent of the law,

http://www.cfog.com/commorVestate/index 1 l.htm 5/9/00



Estate Taxation on an Eouitv Mutual Fund Portfolio Page I of 1

Authorship Disclosurei The fol lowing art icle is writ ten and produced by Canadian Financial Publishing Group Inc, as a 
8,,\{ . ! !service for the Financial Advisor(s) depicted on the homepage and/or the above banner of this website. ,

Estate Taxation on an Equity Mutual Fund Portfolio
Written and published by Canadian Financial Publishing Group Inc.

Compare Leaving Assets to Youi' Spouse and Non-Spousal Heirs

Let's lobk at an example ofa current non-registered equity mutual fund portfolio. If
valued at $225,000 today, with an adjusted cost base of$50,000, what will the tax
implications be? If, as of February 22,1994, you had used up all of your capital gains
exemption, you would face taxation ifthe assets are left to a non-spousal heir. The taxes
would be defened if the assets were left to the soouse.

If teft to FIcirs
Your Spousc Your Sistu'

Value ofdeemed disposition $50,000 $225,000
Adjusted cost base $50,000 $50,000
Resulting capital gain on death Nil S175,000
Taxable capital gain (75%) (on final retum) Nil $131,250
Taxes due on final retum (assuming 50Yo tax rate) Ni1 $65,625

Tax of about $65,625 would be due from the gains on these investments, not including
surtaxes, when left to your sister. When left to your spouse, tax on the capital gain is
deferred until vour sDouse sells them or dies.
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l f I Give Money to My Children While I'm Living,
Gan I Reduce My Estate Taxes?
Written and published by Canadian Financial Publishing Group Inc.

Passing assets to your beneficiaries while alive is referred to as gifting. Gifting will allow
you to circumvent probate fees and ef,ecutor fees associated with the adminishation of
your dstate. As well,-you can actually see the beneficiaries utilize and enjoy your assets.
Ifyou gift money to a charity, you will get a tax break via charitable receipts. And when
you gift in advance there is less chance of family quibbling over your will.

Ifyou want to give cash to an adult child for the purpose of making an RRSP
contribution, the child may get years oftax-free growth on the invested money, whereas
you would pay tax on it'if invested in your own non-registered portfolio. After the gift is
made, you will no longer pay tax on the income generated by that sum.

The downside of gifting is that you could trigger a sizable capital gain (where the value
of tlle asset has increased over what you paid for it) on the disposition of your asset to
your beneficiary. Then you must recognize any resulting capital gain or loss on that
year's income tax retum. Other than your spouse being the recipient benefrciary, any
asset that you gift during your lifetime, will be deemed to have been disposed ofat the
asset's FMV (fair market value). You will lose control of an asset when you give it to
someone else. If the asset is a collage or a home, this may not be a good idea.

The tax liability on income may also be attributed back to you when you give an asset to
a spouse or minor child, until that child reaches age 18. Ifthe benefrciary is a chiid aged
18 or over, the related future tax on income and capital gains will be due in his or her
hands. By gifting to a minor child, future capital gains will be considered his or her own,
but interest or dividend income will be attributed back to the parents.

You must be rientally competent to gift your property, and there cannot be any strings
attactied. Once the cheque is cashed, the ownership or deeds legally changed, or the item
is delivered, the gift is considered completed. Therefore, be careful not to gift too soon if
gifting will create a tax liability that will reduce your assets considerably, or by the
gifting of the asset your retirement income is reduced to the extent it will make you
dependent.
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Passinq Your Cottage To Your Kids
Written and pu-Oti"it"o by Canadian Financial Publishing Group Inc

If you oryn a cottage, there may be family quarrels over who will pay for its upkeep

-i/o, ur" it once you die. Here are some altematives:

. plbn to have the eottage held in a testamentary trust after you die

o maintain control-set up a living trust so the cottage won't form part of your estate

at death
o if they want it, give or soll the cottage to the children while you are alive

Deemed disposition
Whether ownership of a c'ottage goes directly to beneficiaries or into a trust' a deemed

iirp"riii* ,"f.". piace. fhis rieans that if the value has increased, capital gains tax

might have to be Paid.

Your accountant can help you calculate what that might be' based on the current fair

market value of the property over what you paid for r-t' Bear in mind that' generally' the

t.igt"*tn it 
""fue 

wili be taxed at ?57o whin disposed ofor upon your death' Large

""pfi"i 
g"f^ 

"* 
put you in a much higher tax bracket the year the disposition occurs'

If you leave the cottage to one child in the will

wil; il;; i. ott" 
"nf,a, 

*no, to the exclusion of others' will receive your cottage' an

ln"qoity .uy o"cur. Your estaie will pay the applicabie capital gains tax on your cottage'

thus lowering the remaining ut'"tt ln yo* tttate for equal. dishibution among the other

children.Therefore,youmaywanttoplanforestateequalizationtotheotherheirsusing
iiEi;;;" p.o"""dr. Yo,, 

"o"ld 
also increase the insurance to pay for the taxation on

;il;;;?;"r, *. -uoi"i, ttt" assetis.taxable in the estate of the last spouse to die

(assuming the cottage passes to the surviving spouse' or spousal trust' on the death of the

first spouse). A joint last-to-di" iG i"t*-"*" policy may be a less costly method to look

^fter ihis tax.
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Joint Life Insurance & E'state Planning
Written and published by Canadian Financial Publishing Group Inc.

Life insurance may be issued to ihsure more than one life, referred to as ajoint policy.
The death benefit is payable on either the first or the second death.

A joint last-to-die policy insures two lives. usually lwo spouses for the purpose ofpaying
for an estate's tax liabilities on capital gains. As well, where one has significant family
wealth in RRSPs or RRIFs, taxes will be due when the entire remaining RRSP or RRIF
firnds are brought into income. These taxes will be due after the death of the second
spouse where there are no dependent children. A $200,000 RRSP or RRIF would be
reduced to about half the sum after the death ofthe second spouse. By insuring the
second-to-die for $100,000, that approximate difference lost to tax could be recuperated
for the heirs. This can usually be mathematically justified, as the premium for the policy
is usually small compared to the much larger tax bite. The death benefit itselfis tax-free
and guaranteed when you make your very first premium payment--as low as one monthly
payment.
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Roles & Duties Of The Executor
Written and published by Canadian Financial Publishing Group Inc

A trust company, ftiend, or family'member, acting as your executor has the following

resoonsiUitiiies relating to your mutual fund investment portfolio:

. The diitribution.of mutual fund assets according to yow will

o Locating the beneficiaries of your mutual- fund investments

. Where alplicable, make transfers 'in kind' to beneficiaries ̂ ,

.Providing.somemoneyfromyourmutualfundinvestrnentstbrsrrrvlvlnglamlty
members-(there may be a short delay if the estate is probated)

. Evaluating mutual frmd investments and collecting income payments

. i.ttlng -itout fund assets, where necessary, to p1l-taxes' debts' legacies and

;;q"*tt, and closing accounts where applicable' When deciding to sell a

pariicula, mutual firid investment, the executor must weigh economic conditions

and tax consequences
. H*aiing and answering correspondence with-mutual -fund 

companies

. Purchasing mutual fund units to make an RRSP contribution to a spousal RRSP

iifi"g-i-"f t* retums. Paying any income tax. due' including income reported

norn"rnr*ut fund capital gains, dividends, and interest eamed' Getting a clearance

certificate from Revenue Canada
. C;;;;lilg ptofessionals such as trustees, accountants' lawyers' or financial

advisors rlgarding the settling oflarge mutual fund portfolios' and paying them for

their services
. ii a portfoUo exceeds a certain limit, letters probate may be required by- a financial

institotion to allow release or sale ofa mutual firnd. (This normally will exclude

mutual funds registered in an RRSP or RRIF where the surviving spouse is

designated as the beneficiarY)

Note: Utilize tlre services of a professional as an executor' .such as an accountant or

iu*y", *h"." th"re are many diverse qpes of investments in your estate' Don't name an

execuior wlthout his or her tonsent. It ii not clear in most provinces that an executor may "
ourchase mutual funds unless expressly stated in the will'
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What To Do When A FamilY Member Dies
Written and published by Canadian Financial Publishing Group Inc'

When a family member dies, take these actions immediately'

l. Ascertain who will make the decisions. Where there is a wili, the responsibility goes

to the named executor who normally consults with the family. If declined, responsibility

passes to the alternate executor (where one is appointed) If there is no will' a mentally

competent surviving spouse (or a relative, or friend), may make funeral arrangements'

unless he or she is unwilling to take the legal or financial responsibility'

2.Checksafetydepositboxes.Callhisorherlawyertoaccessthewil land/oranyother
document stating wishes regarding the funeral, service, or cemetery'

3. Noti$ any burial or memorial society to which the deceased belonged'

4.Wherenofuneralarrangementshavebeenmade,chooseandcallafuneralhomeand
make funeral arrangements.

5. Contact a religious leader and/or wise friend for spiritual support'

6. Buy a cemetery plot if not pre-purchased'

7. Post an obituary in the appropriate newspaper(s)'

8. Ask for and make copies of the death certificate'

g.Findouti fanycommitmentwasmaderegardingtheuseoforgans,t issue,ortheentire
body for medical or research purposes'

10. Call your doctor ifyou or any other family member expenences nervousness'

insomnia, hysteria, anxiety or angina pain'

Note: Executors (or a court appointed administrator) are the only persons enlitled-to

makefuneralandburialdecisionsbuttheyshouldconsultthefamilyfortheirwishes.If
the deceased left instructions in the will or pre-planned the funera1, the executor should,

but is not legally borrnJ to follow the deceaied'i wishes. The executor should be involved

in the decisions immediately after death. Check with your lawyer regarding laws that

may aflect )ou in Your Province'
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