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|, CARRIE LEE MARIE ALLARD, o
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Legal Assistant to Winston F. Smith the lawyer in t
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I am an employee of the law firm of Hook &

| am informed by Winston F. Smith and ver

f the City of Winnipeg, in the Province

MAKE OATH AND SAY THAT:

x Smith, Barristers & Solicitors and am

he firm acting for the applicant.

ly believe that on Wednesday, July 9,

2008, he received a call from Kelly Land of the Law Firm of Chapman Goddard Kagan

advising that the respondent, André Lionel Bouc

service of documents in this application could be

acting for the respondent, André Lionel Bouchard.

3.

the Chapman Law Firm and attached hereto and

On Thursday, July 10, 2008, | instructed ou

hard, was in his office and that any

made on the Law Firm as they were

r service agent to serve Kelly Land at

marked as Exhibits “A”, “B”, “C”, “D”
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and “E” to this my affidavit are copies of the Patrick Robson Bailiffs and Process Service
Particulars of Service report dated July 10, 2008, and the cover pages with the
admission of service by Kelly Land noted thereon of the Notice of Application, Affidavit of

Michael Benardis Slegers, Colleen Elizabeth Owen and Lionel André Bouchard.
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A - LIST OF DOC

UMENTS

Affidavit of Colleen Elizabeth Owen sworn July 4, 2008, with the following

Exhibits:

a)

b)

Exhibit “A” - letter sent to Jack Bock and André Lionel Bouchard by

Hook & Smith, March 28, 2008;

Exhibit “B” - Canada Post Corporation — event management on-line

track a package detailed item in
79235586621.

formation for item no.

Affidavit of Michael Bernardis Slegers sworn June 25, 2008.

Affidavit of Lionel André Bouchard swo

Exhibits:
a) Exhibit “A” & “B” — Photographs
b) Exhibit “C” — Sketch of the land
c)
children, dated January 30, 2006:
d) Exhibit “E” — Agreement dated F
e) Exhibit “F” — letter dated March 2
Barristers, Solicitors and Notarie
Jack Bock and by ordinary mail t
f) Exhibit “G” — MTS Allstream Lan
Contract with Lionel Bouchard dz
Q) Exhibit “H” - Caveat claiming a lif

Affidavit of Patrick Robson sworn July 1

rn July 4, 2008, with the following

of the Lionel Bouchard home:

Lionel Bouchard home);

Exhibit “D” - written agreement between Lionel Bouchard and his

ebruary 11, 2006:;

8, 2008, from Hook & Smith,

s Public, sent via registered mail to
o André Lionel Bouchard;

dscape Maintenance Services
ated April 4, 2008;

e estate in favour of Lionel André

Bouchard by virtue of a written agreement between André

Bouchard and Lionel Bouchard,

dated February 11, 2006.
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Affidavit of Carrie Allard sworn July 14, 2008, with the following Exhibits:

a) Exhibit “A” - Patrick Robson Bailiffs and Process Service
Particulars  of Service report dated July 10, 2008;

b) Exhibit “B” — cover page of Notice of Application:
c) Exhibit “C” — cover page of Affidavit of Michael Benardis Slegers;

d) Exhibit “D” — cover page of Affidavit of Colleen Elizabeth Owen;
and

e) Exhibit “E” — cover page of Affidavit of Lionel André Bouchard.

Affidavit of Patrick Robson sworn July 10, 2008.
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B - LIST OF CASES AND STATUTORY PROVISIONS RELIED ON BY THE
APPLICANT

CASES

1. NIL

STATUTORY PROVISIONS

¥ The Court of Queen’s Bench Act, C.C.S.M. c. C280 s. 37(1)

2. The Court of Queen’s Bench Rules, 14.05 (2) (c) (v), 16.08, 38.01, 38.02,
38.03, 38.04, 38.05 (1), 38.05 (3), 38.07 (2), 60.03 and 60.09

3. The Real Property Act C.C.S.M.c. R 30 5. 78:

Unregistered instrument

78 Every instrument, signed by an owner or other person claiming through
or under him, purporting to pass an estate or interest in land, or to create a
mortgage or encumbrance, for the registration of which provision is made by this
Act, shall, until registered, be deemed to confer upon the person intended to take
under the instrument, and upon others claiming through or under him, a right or
claim to the registration of the mortgage, encumbrance, estate, or interest.




6

C - LIST OF THE POINTS TO BE ARGUED

1. Commencement of Application [QB Rule 14.05 (2) (v)]:

€)) This matter involves, inter alia, an application for possession to his
home by the applicant enforceable by a writ of possession and a right of access
over the land of the respondent, André Lionel Bouchard.

(b) Such application will involve, therefore, a finding and declaration
that the applicant has an interest in the subject land by virtue of a life estate
agreed upon by the respondent, André Lionel Bouchard when the applicant sold
his remaining undivided one-half interest in his land and premises to his son, the
respondent, André Lionel Bouchard (Affidavits of Michael Bernardis Slegers and

Lionel André Bouchard);

(c) The matter is, therefore, properly before this court by way of

Application.

3 Service of the Application materials [QB Rules 38.04 (2), 38.05 (3) and
16.08]:

(a) QB Rule 38.05 (3) provides for at least four days notice of this
application, which is brought under QB Rule 38.04 (2);
(b)  Service on the respondent, Jack Bock, was made at least four days

before the hearing (Affidavit of Service of Patrick Robson);
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(c) Notice of the application documentation appears to have come to

the attention of the respondent, André Lionel Bouchard, at least by Wednesday,

July 9, 2008, as reported in the Bailiff's service report, Exhibit “A”, of the Affidavit

\
of Carrie Allard and confirmed as to notice fhrough the telephone call received

from counsel for the respondent, André Lionel Bouchard, Kelly Land.

(d)  Actual service on the respondé‘ant, André Lionel Bouchard, of the
|

Application documents followed by service (#n counsel, Kelly Land as admitted

by him (Affidavit of Marilyn Robson); 1

(e)  Accordingly, since the applic@tion came to the notice of the
respondent, André Lionel Bouchard, at Ieast}four days before the hearing date,
\

the applicant requests an order validating the service pursuant to QB Rule

16.08(a).

3. Urgency of the matter (QB Rule 38.07 (2):
|

(@)  The applicant is 84 years of age%;, has lived in the home in question
for at least 30 years and has farmed, raised h;is family and lived on the adjoining
land basically all his life (Affidavit of the applicjant);

(b) The applicant received a life interest in this home property when he
sold the balance of his interest in all his I%r1d and buildings to his son, the

respondent, André Lionel Bouchard (Affidavit pf the applicant);
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()  The réspondent, Andre Lionel Bo

_20uchard, confirmeq in_writing that
! ditid o @]

the applicant has a life e estate in the hor_n_ip:_gpeny (Exhibits “D” ang “‘E” of the

Affidavit of the applicant);

(d) The réspondent, Andre Lionel Bouchard conﬂrmed verbaly\to a

e e e ),

friend of the family that nat the applicant has a '@jﬁi@.ﬂi@ home property

(Affidavit of Michael Barnardis Slegers):

(e) lnexplicably, the respondent, An
apparently prepared to pay the rent or to contri
accommodation elsewhere, has, without any re

to live in his home for over two years;
—

(f) The applicant is presently living w

dré Lione| Boucharg, although
bute to the rent of his father for

ason,refused his father his right

ith his friend, Michael Bernardis

Slegers, but understandably, wants to return to his home and peacefully enjoy

his life estate (Affidavit of the appvlicant);

S e/

(9) The applicant has a service contract that he must fulfill and is

presently losing income by virtue of his inability

to return to live in his home and

gain access to his equipment to fulfill his commit

ment (Affidavit of the applicant);

(h)  The applicant holds a valid Manltoba driver’s license and drives his

own vehicle and is capable of looking after hlmsahf (Affidavit of the applicant);

() Clearly, from all the evidence, the

”

home property described in Exhibits ‘A" “B

applicant has a life estate in the

and ‘T’ of the Affidavit of the
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applicant and requires the right of access over the private road owned by the

respondent, André Lionel Bouchard as shown on said Exhibit "

(1) Considering all the circumstances, justice _demands an_order

granting immediate possession of the applicant’'s home and premises and

access thereto.

4. Interest of respondent, Jack Bock:

(@)  The applicant has a life estate in the home and premises:

(b) A title in the name of the applicant for his life estate is obtainable
from the Land Titles Office (The Real Property Act C.C.S.M.c. R 30 s. 78);

(c) Whether a title is issued or not, the life estate vested in the
applicant can only be encumbered or terminated by some conveyance executed
by the applicant, such as a deed, transfer, mortgage or lease of the applicant’s

interest;

(c) The respondent, André Lionel Bouchard, had no authority to

convey the applicant’s interest in the property, nor did he have any authority to

rent or to allow any other form of occupancy of his father's home without his

father's express consent and none was ever given (Affidavit of the applicant)

(d)  Without express consent from the applicant, the respondent, Jack

Bock, has no legal right to occupy the home and premises of the applicant and

must, therefore, vacate the subject property immediately;
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The respondents were botf

(e)
respondent Jack Bock never received the

without legal authority, the respondent, An

nothing;

(f)

There is no legal basis whatso

Bock, to remain in occupancy of the subject p

Appropriate remedies:
(a)

An order requiring the respor

vacate the land and premises:
(b)

By virtue of the life estate veste

entitled to an order for immediate possessior

1 warned

in March, 2008. The
warning, but the person who acted
dré Lionel Bouchard, did and did
ever to allow the respondent, Jack
roperty.

dent, Jack Bock, to immediately

2d in the applicant, the applicant is

"C” (Affidavit of the applicant), pursuant to Q
of possession under QB Rule 60.09;

(b) An order declaring that the appli
private road, Exhibit “C” (Affidavit of applicant)

Lionel Bouchard; and

()

All of which is respectfully submitted.

costs on a solicitor and client basi

1 of his land and premises. Exhibit

B Rule 60.03 enforceable by a writ

cant has a right of access over the

owned by the respondent, André




