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I, WINSTON FREDERICK SMITH, of the City of Winnipeg, in the Province of Manitoba, Lawyer,








MAKE OATH AND SAY THAT:

1. I am counsel for the applicant herein and, as such, have a personal knowledge of the facts, as hereinafter set forth except where the same is expressed on information and belief, in which case, I verily believe to be true. 

2. In July of 2008, on the instructions of the applicant I commenced two actions against the respondents as follows: 

a) The within action is a claim by the applicant to enforce a life estate interest in his home allegedly given to him by the respondent, André Lionel Bouchard; and

b) Suit no. CI 08-01-57415 is an action for an accounting of monies paid pursuant to an agreement for the sale of land between the applicant and the respondent, Andre Lionel Bouchard, as the applicant claims that the total purchase price has not been paid.

3. During the course of my conduct of these two actions, I became aware of an ongoing dispute between various siblings, children of the applicant, who were exerting, in my opinion, undue influence on him, including having him sign a release of all claims the applicant has against the respondent, André Lionel Bouchard, that had been apparently executed in January, 2008, without the involvement of any counsel.

4. As I was providing my services to the applicant in both actions, I found it increasingly difficult to contact him.  In the month of August, 2008, I suspected the applicant was not being allowed to travel on his own and, while attempting to negotiate settlement of both the life estate and debt claim issues, I discovered that the applicant’s calls were being monitored and his ability to use his cell phone was terminated.

5. In or about mid August, I was not able to contact the applicant at all and, therefore, in view of the fact Mr. Kelly Land was acting for André Lionel Bouchard, one of the respondents in the within action and the defendant in the other action referred to herein, I sent him an email dated August 15, 2008 requesting his assistance in reaching the applicant.  Attached hereto and marked as exhibit “A” to this my affidavit is a copy of my email to Mr. Land.

6. Subsequent to the email sent to Mr. Land, I received a call from the applicant and a meeting was scheduled for August 19, 2011.

7. On August 19, 2011, the applicant attended my office and, as a result of our discussion concerning the events that were occurring, including the prevention of his freedom and the control of his activities, the applicant was concerned about his own physical health and safety and accordingly, provided instructions to me to arrange his departure from the province.  Attached hereto and marked as exhibit “B” to this my affidavit is a copy of a declaration signed by the applicant providing instructions to arrange for his safe conduct out of Manitoba and delivery to the Province of British Columbia.

8. Although Mr. Land has made some effort to proceed with the two claims, I have not been able to obtain instructions from the applicant with regard to the continuance of the two actions.

9. Upon receiving service of the notice of motion by the respondent, André Lionel Bouchard, before the Master in the accounting action, suit number CI 08-01-57415 for orders regarding disclosure and security for costs, I learned from Mr. Land that the applicant had returned to the Province of Manitoba.

10. Upon making inquiries, I learned that the whereabouts of the applicant could be determined by contacting a person by the name of Peggy Keough or a person by the name of Marguerite Bouchard, the telephone numbers of both of whom were provided to me by Marlene Legare, one of the daughters of the applicant.

11. The efforts that I have made to contact the applicant since being served with the notice of motion in the accounting action are as follows:

a) Upon receiving advice from Mr. Land that the applicant was in Manitoba, I asked him to provide me with the applicant’s whereabouts as I assume the respondent, André Lionel Bouchard, knows the whereabouts of the applicant, but Mr. Land has not responded to my request;
b) On September 21, 2011, I called the said Peggy Keough’s telephone number and left a message requesting her to call me;

c) On September 23, 2011, I again called and spoke with Peggy Keough asking her to provide me with the whereabouts and contact information for the applicant, but she refused saying that she was not allowed to provide me that information and asked that I not call her again and hung up;

d) On September 23, 2011, I contacted Marguerite Bouchard, who advised me that she did not know where the applicant was and, in responding to my request that she pass a message on that I wish to contact and meet with the applicant, she advised that she would pass on the information when she was able to, and further advised that she could not do so for one to one and a half months from now since arrangements were being made for accommodations for the applicant;

e) During the conversation with the said Marguerite Bouchard, I impressed upon her the urgency that I speak to and meet with the applicant as soon as possible and she advised that she would pass my message on and, in addition, she confirmed that the applicant was living in Manitoba;

f) In the meantime, since being served with the notice of motion in the accounting action, I have made attempts to contact the applicant by letter, by email and by telephone directed to the residence of Marlene Legare, daughter of the applicant, with whom I was under the impression the applicant was still living.

12. I am concerned for the welfare of the applicant and the fact that, although it is likely my request to meet person to person with the applicant has already been communicated to the person or persons in whose custody or control the applicant presently is, the failure to willingly bring the applicant to my office to meet with me again raises my concern for the safety and health of this 87 year old gentleman.

13. In addition, the applicant is indebted to the Hook & Smith law firm for a substantial amount of fees for the legal services provided in both this action and the Court of Queen's Bench suit no. CI 08-01-57415 and the applicant has not made any arrangement to pay the outstanding indebtedness. 

14. In view of all the facts stated herein and the fact that I have not received any instructions from the applicant regarding conduct of the main action in this matter, I have no alternative but to withdraw as counsel for the applicant in both this action and in suit no. CI 08-01-57415.

15. I make this affidavit bona fide and in support of my application to this Honourable Court for an order permitting me to withdraw from this action as counsel for the applicant and for any other order respecting the representation of the applicant as this Court may see fit.

SWORN before me at the City of

)

Winnipeg, in the Province of Manitoba,
)

this 23rd day of September, 2011.

)







)













)
Winston Frederick Smith







)

A Notary Public in and for the

Province of Manitoba.

